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WILLIAM R. CARPENTER VS. UNITED STATES 


1 


1 In the District Court of the Tuned States for the District 

of Columbia 

Criminal No. 58.748 

United States of America 

vs. 

William R. Carpenter 

United States Court of Appeals for the District of Columbia. 
Filed Feb. 23. 1938. Joseph W. Stewart. Clerk. 

Notice of appeal 

William R. Carpenter. Washington Asylum & Jail. 

(Name and address of appellant) 

John H. Burnett. Mvron G. Ehrlich. 40*2 0th St. NW. 

(Name and address of appellant’s attorney) 

Offense, Perjury—Sec. 858, D. C. Code. 1929. 

Date of judgment, February 15. 1938. 

Brief description of judgment or sentence. 2 years to 2 years and 
7 months. 

Name of prison where now confined, if not on bail. Washington 
Asylum & Jail. 

I. the above-named appellant, hereby appeal to the Court of 
Appeals of the District of Columbia from the judgment above- 
mentioned on the grounds set forth below. 

William R. Carpenter. 

A ppellant. 
John H. Burnett. 

Myron G. Ehrlich, 

Attorney for Appellant. 

Date Feb. 21. 1938. 

G/omul* of appeal 

1. The trial court erred in refusing to withdraw a juror, and con¬ 
tinue the case, because of the disqualification and misstatements of 
a juror. 

2. The trial court permitted proof of separate and distinct offenses. 

3. The trial court improperly instructed the jury. 

4. The trial court sentenced defendant under the local statute 
instead of under the federal statute. 

Service acknowledged. 

David A. Pine. 

V. S. Attorney. 

A true copy. 

Test: 

[seal] Charles E. Stewart. 

Clerk. 

By Whitford Chester. 

AW. Clerk. 
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2 Iii the District Court of the United States for the District of 

Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed Feb. 23. 1938. Joseph W. Stewart, Cirri'. 

Criminal No. 58748 

United States of America 
I'x. 

William II. Carpenter 


Dec. 9—Presentment and indictment filed. 

Dec. 9—Arraigned. Plea “Not Guilty’*. Five days. Bond fixed at 
S7.50O.OO. Recognizance $ 7 , 500.00 taken with Isaac B. 
Jones, surety. 

1938 

Jan. 5—Arraigned, Plea “Not Guilty”. Jury sworn and respited. 
Jan. 0—Trial resumed. Same Jury. Verdict “Guilty as Indicted” 
Deft. Com. 

Jan. 10—Motion for a new trial filed. 

Feb. 3—Motion for a new trial heretofore argued and submitted, 
overruled. 

Feb. 15—Sentenced to Penitentiary for period of Two (2) years to 
Two (2) years and Seven (7) months. (Judgment 
signed. Adkins. J.) 

A true copv. 

Test: 

[seal] Chari.es E. Stewart, 

Clerk. 

Bv Whitford Chester. 

-lW. Clerk. 

Date February 23, A. D. 1938. 

Attest: Charles E. Stewart. 

Clerk. 

By Whitford Chester. 

. 1 xsfstan t ( lerk. 

Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to l>e prepared and certified as provided in Rules 7, 8. and 9, 
of Supreme Court U. S. 
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United States Court of Appeals for the District of Colum¬ 
bia. Filed Feb. *23, 1938. Joseph W. Stewart, Clerk. 

In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
Criminal Number 5874S 
United States 


vs. 

William Russel Carpenter 
Ajfidarit of poor suitor 

William Russel Carpenter, being first duly sworn, on oath accord¬ 
ing to law. deposes and says: that because of his poverty he is 
unable to pay the costs of this action or to give security for the 
same, and he believes that he is entitled to the redress he seeks by 
way of appeal, brief statement, of the nature and cause of action 
being as follows: 

That he was convicted of the crime of perjury and sentenced to 
serve a term of from two years to two years and seven months in the 
penitentiary: that there were taken numerous exceptions to the 
rulings of the trial justice, which your affiant is informed are sub¬ 
stantial errors committed by the court, and which he is further in¬ 
formed constitute good grounds for reversal of the judgment ren¬ 
dered in this cause. 

William R. Carpenter. 

Affiant. 

Subscribed and sworn to before me this 21st day of February 1938. 

Richard H. Woodward. 


Service acknowledged: 

David A. Pine. 

U. S. Attorney. 

Allowed: 

Jesse C. Adkins. Justice. 
A true copy. 

Test: 

[seal] 


Notary Public. I). C. 


Charles E. Stewart. 

Clerk. 

By Whitford Chester. 

Asst. Clerk. 
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4 United States Court of Appeals for the District of Colum¬ 

bia. Filed Apr. 19, 1938. Joseph W. Stewart. Clerk. 

District Court of the United States for the District of Columbia 

Criminal No. 5S748 

United States 


William R. Carpenter 


United States of America. 

District of Columbia . $*: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
tiled and proceedings had. in the above-entitled cause, to wit: 

5 Indictment 


! Filed in Open Court December 9. 193G 

District Court of the United States for tit? District of Columbia 

Holding a Criminal Term 
October Term. A. D. 1936 
District of Columbia. **: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That on, to wit. the eighth day of December 1936. and at and within 
the District of Columbia, that is to say. in Criminal Division Number 
One. of the District Court of the United States for the District of 
Columbia, there was on trial a criminal case wherein one Charles R. 
Warring and other persons were charged with having committed, 
on or about the twenty-first day of July 1936. an assault with a cer¬ 
tain dangerous weapon, and having committed on the same day an 
assault with intent to kill, which said criminal case was numbered 
58624 on the criminal docket of the said District Court of the United 
States for the District of Columbia: and on. to wit. the said eighth 
day of December 1936. and at the place aforesaid, one William R. 
Carpenter was called as a witness for the United States and thereupon, 
took his oath before the said Court that the testimony which he. the 
said William R. Carpenter, should then and there give in the said 
case then and there on trial, should and would be the truth, the whole 
truth and nothing but the truth, and that he. the said William R. 
Carpenter, should and would testify and declare truly: that said 
oath was administered to the said William R. Carpenter bv one 
Will iam S. Adkins, he. the said William S. Adkins, being then and 
there an Assistant Clerk of the said Court: that thereupon having 
taken his oath as aforesaid, the said William R. Carpenter, at the 
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time and place aforesaid, unlawfully, feloniously, willfully, 

6 knowingly and contrary to said oath, did testify, declare and 
state that he. the said William R. Carpenter, had not. on to 

wit. Friday, the fourth day of December 1936, in the office of the 
United States Attorney for the District of Columbia, and in the 
presence of Itwin I. Goldstein and Clement P. Cox. made the state¬ 
ment that on the night of the twentieth day of July 1936. in the two 
1 hundred block of Second Street, Southeast, in the District of Co¬ 
lumbia. one Samuel S. Montgomery was driving a certain automobile 
: and that he. the said Samuel S. Montgomery, had a pistol in his 
hand and that he. the said Samuel S. Montgomery, was dressed in a 
polo shirt, and that he. the said Samuel S. Montgomery, had on 
suspenders over the polo shirt: and the said William R. Carpenter 
on. to wit. the said eighth day of December 1936, and before the said 
Court, did further, under oath as aforesaid, testify, declare and state 
that he. the said William R. Carpenter, had not, on. to wit. the 
twenty-seventh day of July 1936. made the statement, in the presence 
of Clement P. Cox and Thomas M. McVearry. that the said Samuel 
S. Montgomery, on the twentieth day of July 1936. about midnight, 
at and near the premises numbered ‘210 and 212 Second Street. South¬ 
east. in the District of Columbia, was driving a car and was wearing 
a dark polo shirt, opened at the neck, with short sleeves, and sus¬ 
penders over his shoulders, and that a man who was between certain 
automobiles at the time and place last hereinbefore stated, was 
Charles Warring, and that certain men came up and put the gun 
on him. the said William R. Carpenter, and ordered him. the said 
William R. Carpenter, back into the automobile of the said Samuel 
S. Montgomery, and that one Harry Behrle was in said automobile: 
and that the said Samuel S. Montgomery was sitting in the said 
automobile by the right hand door with a gun in his hand: 

7 and that the said Samuel S. Montgomery said “Let them 
have it’’, and that he, the said William R. Carpenter, ran into 

i the lunch room and that he. the said William R. Carpenter, heard 
a gun go off and heard one Joseph Edward O'Brien holler: and that 
he. the said William R. Carpenter, heard several shots fired: and 
that he. the said William R. Carpenter, saw about ten men in all 
! three cars, and that the last time he. the said William R. Carpenter, 
saw Montgomery it looked like he. Montgomery, was getting out of 
the car with a gun in his hand, and that Montgomery was the one 
that said “Let him have it." 

Whereas, in truth and in fact, the said William R. Carpenter, had, 
on to wit. Friday, the fourth day of December 1936. and in the office 
of the United States Attorney for the District of Columbia, and in 
the presence of the said Irvin I. Goldstein and the said Clement P. 
Cox, made, all and singular, the various statements hereinbefore set 
forth in that regard: and the said William R. Carpenter on, to wit, 

; the said twenty-seventh day of July 1936. and in the presence of said 
Clement P. Cox and the said Thomas M. McVearry. had made, all 
i and singular, the statements hereinbefore mentioned in that regard: 
all of which he, the said William R. Carpenter, at the time of his 
testifying on, to wit. the said eighth day of December 1936. and 
before the said District Court of the United States for the District 
of Columbia, well knew: and the matters regarding which the said 
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William K. Carpenter testified at the time and at the place aforesaid, 
were, all and singular, material matters in the case then and there on 
trial: and the case then and there on trial was a case and matter in 
which the law authorized an oath to be administered ami the said 
William S. Adkins, as Assistant Clerk for the said Court, was duly 
authorized to administer the said oath to the said William R. Car¬ 
penter, and the said District Court of the United States for the 
S District of Columbia was a competent tribunal. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said. do say: 

That the said William R. Carpenter, at the time and place afore¬ 
said. unlawfully, feloniously, wilfully and knowingly did commit 
the crime of perjury: against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Leslie C. Garnett. 

Attorney of the United States in 
and for the district of Columbia . 

[Endorsed:] Criminal No. 58748. United States vs. William R. 
Carpenter. Perjury. A true bill: Ralph G. Wilson. Foreman. 
Memorandum—December 9. 1936. Arraigned, Plea Not Guilty. 

9 Affidavit of •/. II. Barnett and M. G. Ehrlich 


Filed January 0. 1988 


* * * * * * # 


John H. Burnett and Myron G. Ehrlich, after being duly sworn 
oiiioath according to law depose and say: that they are members of 
the bar of the District Court of the United States for the District 


of Columbia: that they are counsel for the defendant in the above 
entitled cause: that on the 5th day of January 1937, the above en¬ 
titled cause came on for trial before a jury in Criminal Court Number 
one: that each and every jury member was sworn on his voir dire, 
and was asked specifically whether he knew any of counsel, and 
whether he saw or knew of any reason why he could not render a 
fair and impartial verdict in this case, and each and every juror 
answered in the negative: that thereafter the jury was sworn as the 
jury to act in this cause: that one of the jurors sworn and now acting 
as a juror is Sidney Kaufman: that the counsel for defendant says 
that the defendant cannot secure a fair and impartial trial in this 
cause because the juror Sidney Kaufman did not truthfully answer 
the questions propounded to him on his voir dire, because of the 
following reasons: 

That in case Number 263470 in the Municipal Court of the District 
of Columbia. John H. Burnett, of counsel in this case, was plaintiff 
as Administrator. D. B. N. and one Joseph Goldsmith was defendant; 
that the defendant in the Municipal Court case called to the witness 
stand the juror Sidney Kaufman who testified in his behalf: that 
the defense in said case was to the effect that Joseph Goldsmith was 
not liable on a certain note because the money involved was borrowed 
for the juror Kaufman; that John H. Burnett in his argument in 
said Municipal Court accused the now juror Kaufman of having 
committed perjury? that Myron G. Ehrlich of counsel in this 
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10 cause represented the defendant in the case tried in the Muni¬ 
cipal Court; that both counsel for defendant. William R. Car¬ 
penter, state that the defendant cannot secure a fair and impartial 
trial at the hands of juror Kaufman because of his connection with 
the case tried in the Municipal Court. That counsel for defendant 
Carpenter did not realize the aforementioned situation until after 
the jury was sworn, and upon being certain of same, called the facts 
to the attention of Mr. Justice Adkins, and made a motion to with¬ 
draw a juror and to let the cause be passed for trial. That the affiants 
state that the ends of justice will be best served, and the defendant 
given his right to a fair and impartial trial as guaranteed him by the 
Constitution, only if the said juror Kaufman is withdrawn and the 
case is passed for trial. 

John H. Burnett. 

Myron G. Ehrlich. 

Subscribed and sworn to before me this 6th day of January 1937. 

Charles E. Stewart. 

( 7 eric. 

By Samuel Silverman. 

As-vL Clerk. 

Memorandum—January 6. 1938. Trial resumed, same jury. Ver¬ 
dict Guilty as Indicted. Defendant committed. 

11 Motion for new trial 

Filed January 10. 1938 

* * * * * * * 

Comes now the defendant. William R. Carj>enter. by his attorneys, 
John H. Burnett and Myron G. Ehrlich, and moves the Court to 
give and grant him a new trial in the above entitled cause for the 
following reasons: 

1. That the verdict was contrary to law. 

*2. That the verdict was contrary to the evidence. 

3. That the verdict was contrary to the weight of the evidence. 

4. That the Court erred in refusing to withdraw a juror and to 
pass the case for trial, because of the presence of Juror Kaufman who 
sat in the case, as per affidavit filed by counsel for defendant. 

5. That there was not a proper indictment against the defendant 
because of duplicity. 

6. And for other reasons. 

John H. Burnett, 

Myron G. Ehrlich. 

Attorney* for Defendant. 

U. S. Attorney: 

Sir: Please take notice that the foregoing motion will be called 
to the attention of the Court on Friday. January 14. 1938. or as soon 
thereafter as counsel mav be heard. 

Burnett & Ehrlich. 

Attorneys for Defendant. 

Copy received this 10th day of January 1938. 

Roger Roim, 

Assistant U. S. Attorney. 


s 
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12 Supplemental ufpdarit of J. 11. Burnett and M. O. Ehrlich 

Filed January 14. 1938 
% 

******* 

John II. Burnett and Myron G. Ehrlieh being first duly sworn 
depose and say: that the juror Kaufman, heretofore mentioned in 
the original affidavit filed herein by affiants, was a witness for de¬ 
fendant in the ease of John H. Burnett. Administrator, d. b. n. of 
the Estate of Simon Kellner, deceased, wherein plaintiff, one of 
affiants appeared in proper person and Myron G. Ehrlich, the second 
affiant appeared for defendant, and that said trial took place on June 
13. 1933: that said facts were unknown by affiants at the time the 
jury herein was sworn: that it was not until the first noon recess 
that said Ehrlich recalled the same and mentioned the same to said 
Burnett, who then also recollected such acquaintance with said juror; 
whereupon the said circumstances were promptly called to the at¬ 
tention of the Court as by the record appears: that had said juror not 
misled counsel by failing to disclose his acquaintance with and knowl¬ 
edge of them and had said juror disclosed on his voir dire, that 
he was so acquainted with and did know both counsel of defendant 
under the circumstances set forth in both of affiants' affidavits, then 
the same could have been inquired into and he could have been 
challenged for favor: that defendant was. by said failure of said 
juror to disclose his said acquaintance with and knowledge of affi¬ 
ants, deprived of his right to challenge said juror, even peremptorily, 
unless, of course, counsel or defendant so challenged said juror with¬ 
out any reason whatsoever; that since affiants saw said juror in 1933, 
he has. in their opinion, gained some fifteen to twenty pounds in 
weight and his facial and bodily characteristics have thereby been 
materially changed, thus accounting for their failure to identify said 
juror as said witness, more readily. 

John H. Burnett. 

Myron G. Ehrlich. 


13 Subscribed and sworn to before me this 11th day of January 
1938. 


[seal] 

Copy acknowledged Jany. 14. 1938. 


J. Bernard Flaherty. 

Notary Public . D. C. 

David A. Pine 

U. S. Atty. 
Bv Roger Roup.. 

O'L. 


District Court of the United States for the District of Columbia 

Tuesday, February 15" A. D. 1938. 
The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant, 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorney John H. Burnett, Esquire; 
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whereupon it is demanded of the defendant what further he has to 
say why the sentence of the law should not be pronounced against 
him and he says nothing except as he has already said: and there¬ 
upon it is considered by the Court that for his said offense the said 
defendant be taken by the Superintendent aforesaid, to the Asylum 
and Jail aforesaid, whence he came, thence to the Penitentiary, as 
designated by the Attorney General of the United States, there to 
be imprisoned for the period of Two (2) years to Two (2) years and 
Seven (7) months. 

14 .V 'ofof appeal 

Filed February 21. 1938 
* 

* * * * * Sic * 

William R. Carpenter. Washington Asylum & Jail. 

(Name ami address of appellant) 

John H. Burnett. Myron G. Ehrlich. 4<>2 Gth St.. XW. 

(Name and address of appellant's attorney) 

Offense Perjury—Sec. 858. D. C. Code, 1929. 

Date of judgment February 15, 1938. 

Brief description of judgment or sentence 2 years to 2 years and 
7 months. 

Name of prison where now confined, if not on bail. Washington 
Asylum & Jail. 

I. the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-men¬ 
tioned on the grounds set forth below. 

William R. Carpenter. 

A ppeUant. 

John H. Burnett. 

Myron G. Ehrlich. 

Attorney for Appellant. 

Date Feb. 21. 1938. 


Ground* of appeal 

1. The trial court erred in refusing to withdraw a juror, and con¬ 
tinue the case, because of the disqualification and misstatements of 
a juror. 

2. The trial court permitted proof of separate and distinct offenses. 

3. The trial court improperly instructed the jury. 

4. The trial court sentenced defendant under the local statute in¬ 
stead of under the federal statute. 

Service acknowledged: 

David A. Pine. U. S. Attorney. 

15 Affidavit of poor xuitor 

Filed February 21. 1938 
« 

******* 

William Russell Carpenter, heinir first duly sworn, on oath accord¬ 
ing to law, deposes and says: that because of his poverty he is unable 
to pay the costs of this action or to give security for the same, and 


10 


WILLIAM K. UAItl’KXTEU VS. UNITED STATES 


lie believes that he is entitled to the redress he seeks by way of appeal, 
brief statement of the nature and cause of action being as follows: 

That he was convicted of the crime of perjury and sentenced to 
serve a term of from two years to two years and seven months in the 
penitentiary: that there were taken numerous exceptions to the rulings 
of the trial justice, which your affiant is informed are substantial 
errors committed by the court, and which he is further informed 
constitute good grounds for reversal of the judgment rendered in 
this cause. 

William R. Caiu*exter. 

Affiant. 

Subscribed and sworn to before me this 21st day of February 1938. 

[seal] Richard H. Woodward. 

Xotary Public , I>. C. 

Service acknowledged: 

David A. Pine. V. S. Attorney. 

Allowed: 

Jesse C. Adkins. Justice . 


10 Order extend in g time 

Filed March IS, 1938 

******* 

On motion of the Defendant and for good cause shown, it is by 
the Court this 18th day of March 1938. ordered: 

That the time for submitting Proposed Dill of Exceptions of the 
Defendant in the above entitled cause be, and the same is hereby, 
extended to and including the loth day of April 1938. 

That the time for settlement of the Dill of Exceptions in the 
above entitled cause be. and the same is hereby, extended to and 
including the 22nd day of April. 1938. 

Jesse C. Adkins. Justice. 

I consent. 

Roger Robb. 

A**t. Attorney for the T'niied States. 

Assignment of errors 

Filed April 1. 1938 

******* 

Comes now the defendant. William R. Carpenter, by his attorney, 
John Edgar Chadwick, and assigns for review to the* Court of Ap¬ 
peals for the District of Columbia the following as errors committed 

bv the trial court: 

•> 
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1. In refusing to withdraw a juror and to pass the case trial, 
because of the presence of juror Kaufman who sat in the case, as per 
affidavit filed by counsel for defendant. 

2. In overruling motion for new trial. 

3. In imposing sentence in amount of time greater than 
IT authorized by law; that is failing to sentence under Federal 
Statute (18 USC Sect. 131) but sentence being given under the 
District Code. 


John Edgar Chadwick. 
Attorney for Defendant. 

Accepted service: 

Roger Robb. 

O'L.. 

A**t. V. S. Atty. 

3/31/38. 


District Court of the United States for the District of Columbia 
Tuesday, April 12" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding 

* * * * * * * 

Xow comes here the defendant by his attorney John E. Chadwick. 
Esquire, and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the first day of April 1938, which is 
accordingly done. 

Designation of record 
Filed April 1. 193S 

******* 

The clerk will please make up the record for the Court of Appeals 
to consist of the following: 

1. The indictment. 

2. The plea. 

3. Affidavit of John H. Burnett and Myron G. Ehrlich. 

4. Supplemental Affidavit of John H. Burnett and Mvron G. 
Ehrlich. 

5. Verdict of the jury. 

6. Motion for new trial. 

18 7. Sentence. 

8. Appeal noted. 

9. Order granting right to proceed in forma pauperis. 


10. Order extending time within which to submit and settle Bill 
of Exceptions. 

11. Assignment of errors. 

12. Order making Bill of Exceptions part of record. 

13. Bill of Exceptions. 

14. This designation. 

John Edc.ar Chadwick. 
Attorney for Defendant. 
Service of foregoing acknowledged this 31st dav of March 1938. 

Rooer Rorb, 

O'L., 

Assistant United Staten Attorney. D. C. 

Approved: 

Jesse C. Adkins. Justice. 


19 District Court of the United States for the District of 

Columbia 


United States of America. 

District of Columbia, sn: 

I. Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
tiled, copy of which is made part of this transcript, in cause entitled 
United States vs. William R. Carpenter. Criminal No. 58748. as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of April 193S. 

[sealJ * C. E. Stewart. Clerk. 


20 United States Court of Appeals for the District of Colum¬ 
bia. Filed Apr. 19. 1938. Joseph W. Stewart. Clerk. 


In the District Court of the United States for the District of 

Columbia 


Holding in Criminal Term 
Criminal No. 5S748 


United States of America 
vs. 

William R. Carpenter, defendant 


Proponed amended bill of exceptions 


Be it remembered: that this cause came on for trial before the 
Associate Justice Jessie C. Adkins, in criminal Division No. 1. and 
a jure, on the 5th dav of Januarv 1938 continuing to and including 
the 0th day of January 1938. The United States being represented by 
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Mr. Roger Robb and Mr. John IV. Jackson, and the defendant being 1 
represented by Mr. Myron G. Ehrlich and Mr. John H. Burnett. 

Thereupon the jurors were examined on the Voir Dier in the fol¬ 
lowing manner. 

The clerk then called the first twelve jurors who took their seat 
in the jury box including a juror Xo. 9 One Sydney Kaufman. 

Mr. Robb. If it please the court, and you members of the panel, 
this case you are about to try involves an indictment for perjury 
against William R. Carpenter. Carpenter sits at the far end of the 
trial table next to his counsel. Mr. Ehrlich. I understand also of 
counsel for Carpenter is Mr. John H. Burnett: is that correct Mr. 
Ehrlich. 

Mr. E hrlich. That is right. 

Mr. Robb. My name is Roger Robb: and with me in the case is 
Mr. John W. Jackson. 

The indictment charges Carpenter with the crime of perjurv com¬ 
mitted in this court in December of 1930 in the case against Charles 
R. Warring and certain other defendants. 

21 We expect to call in the case some of these witnesses, and I 
will ask you to stand as I call your names: 

Mr. William S. Adkins, a deputy Clerk of this Court 
Mr. Clement P. Cox. from headquarters. 

Jnsjx'ctor Bernard W. Thompson. 

(Mr. Robb then called numerous other witnesses and including the. 
names of the persons who were involved in the Warring case in which 
the purjurv is alleged to have occurred.) 

I will ask you whether you know any of the people whose names I 
have called, including Carpenter, the defendant: and any of the wit¬ 
nesses. or any of the j>eople who were involved in the case in which 
the purjurv is charged to have been committed? 

(No response.) 

Mr. Robb. Do you know a man named Emmett Warring, or Mr. F. 
Joseph Donohue. Mr. Charles E. Ford, or Mr. Harry T. Whelan, who 
are all lawyers? 

(No response.) 

Do any of you know Paul O'Brien ? 

(No response.) 

Mr. Robb. Do any of you know a man named Harry Behrle. also 
called Spike Behrle? 

(No response.) 

Juror Gravatt G. Colf.man. I have a speaking acquaintance with 
Mr. Jackson. 

Mr. Robb. How long have you had that acquaintance? 

Juror Gravatt G. Coleman. Well. I might see him once a year or 
twice a year. 

Mr. Robb. Mr. Coleman, would that fact influence you or embarrass 
you at all in passing on the evidence in the case? 

Answer. No. sir. 

Mr. Robb. You could pass upon the evidence entirely impartially ? 
Answer. Yes. 

22 Juror Martin A. DeBroske then proceeded to question the 
identity of one of the witnesses and finally stated he did not 

know him. 
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Mr. Robb. Does any one of you live in the vicinity of Pennsylvania 
Avenue and 21st Street or 22nd Street, or Washington Circle? 

(Xo response.) 

Mr. Robb. Has any one of you read in the newspapers or heard 
about the case in any way; or has any one mentioned this case to you 
in any way ? 

(Xo response.) 

Mr. Robb. Is there any reason which any one of you think of 
why you feel you might be embarrassed in passing upon the evidence 
of this case ? 

(Xo response.) 

Mr. Ehrlich then proceeded to examine the jury on the Voir Dier 
with no response from the panel, upon his completion a hand was 
raised. 

Mr. Robb. Yes. sir? 

Juror Thomas B. Johnson. T would like to state I have a personal 
acquaintance with Inspector Thompson. 

Mr. Robb. You know Inspector Thompson? How long have you 
known him ? 

Juror Thomas B. Johnson. I have known him ever since he was 
eighteen years old. 

Mr. Robb. Would that acquaintance with him embarass you? 

Answer. Xot at all. 

Mr. Ehrlich then questioned the Juror Thomas B. Johnson receiv¬ 
ing similar answers. 

Mr. Robb questioned Juror Kefauver concerning his place of busi¬ 
ness and then answered that the Government was content. 

Mr. Ehrlich then challenged prehnptorrlly juror Johnson. 

Juror C. Wilson Marschalk replacing. 

Mr. Robb. Mr. Marschalk, did you hear the questions that were 
asked of the other members of the panel? 

23 Juror C. Wilson Marschalk. Yes. 

Mr. Robb. Have you any answers to make on those ques¬ 
tions: any information to give about those questions? 

Juror C. Wilson Marschalk. Xo. 

Mr. Robb. You don't know any of the people involved or anything 
about the case? 

Juror ('. Wilson Marschalk. Xo. 

Mr. Ehrlich. You heard the questions I asked. Mr. Marschalk; 
would your answers l>e the same as the answers of the other jurors? 

Juror ('. Wilson Marschalk. Yes. sir. 

Mr. Robb then challenged Mr. Kefeuver and Mrs. Alice B. Moor¬ 
man replaced. 

Juror Alice B. Moorman was then questioned similarly to Juror 
C. Wilson Marschalk answering in the negative. 

Mr. Robb then challenged Mrs. Moorman and John M. Xichols 
replaces. Juror John M. Xichols was then questioned similarly 
answering in the negative. 

1 Then in order Juror Gearhart was challenged Juror Herbert D. 
Ormsby replacing. Juror Xichols was challenged Juror Karolv A. 
Orday replacing. Juror Ormsby was challenged Juror Turner Per¬ 
kins replacing. Juror Cragg was challenged and Juror Oliver H. 
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Perry replacing. Each having been questioned as before and an¬ 
swering in the negative. 

Mr. Rohr. We are still content. 

Mr. Ehrlich. The defendant is content. 

The jury was thereupon sworn to try the case, and as finally con¬ 
stituted. consisted of the following jurors. 

1. William J. Bell 7. George Jameson 

2. Gravatt G. Coleman 8. C. Wilson Marschalk 

3. Oliver H. Perry 9. Sydney Kaufman 

4. Martin A. DeBroske 10. Karol v A. Orday 

5. Turner Perkins 11. Nimrod H. Keys 

G. Norman H. Gotthart 12. James R. Lowry 

24 Mr. Robb then made an opening statement on behalf of the 
United States and Mr. Burnett, made an opening statement on 

behalf of the defendant. 

Whereupon, the Government called as witnesses Clement P. Cox 
and Irvin I. Goldstein, who gave testimony material to the issues. 

Whereupon, at 12: 45 o’clock P. M.. a recess was taken until 1:30 
o'clock P. M. The trial was resumed at 1:45 o'clock P. M. Where¬ 
upon the following occurred: 

25 Mr. Ehrlich. May we approach the bench ? 

(Counsel conferred with the court at the bench, in a low 
tone as follows:) 

Mr. Burnett. At this time and for the record. I would like to 
advise the court that, insofar as Mr. Ehrlich and myself are con¬ 
cerned. after a conference at lunch time, we have recalled to our 
minds who the juror Kaufman is, and we wish to advise the court, 
that he knows us very well, and that some few years ago, either four 
or five. I was executor in an estate, and as such filed suit against a 
man by the name of Joseph Goldsmith and that that was one of 
a series of cases in which the defendants claimed that they had either 
paid off the claims or that they produced witnesses who testified to 
that effect, and that this man Kaufman was one of such witnesses 
at the trial of that particular case who testified, and I charged him 
and cross examined him on the theory that he was telling an untruth. 

and had in fact and indeed committed perjury. 

2G And we wish to advise the Court further, that we have 
each talked to him and have seen him and spoken to him and 
had conversation with him on diverse and sundry occasions. 

Mr. Ehrlich. I want to go still further, and say to the court that 
in that case I represented the defendant Goldsmith in that suit, and 
that his defense was that the money involved in the promissory note 
was borrowed on behalf of the juror Kaufman, and that Kaufman 
testified that it was borrowed in his behalf; and testified further, 
as I remember it. that he was present at two or three conversations 
between the testator, the defendant Goldsmith and the juror Kaufman 
when the term of the contracts were discussed. Because, as I further 
remember the case, it seems that Mr. Burnett's theory after we got. 
to trial was that the surviving party to a contract could not testify 
about it. And our theory was that in this case he could testify about 
it and he did testify about it, and the court, the Municipal Court, 
permitted him to testify, permitted this witness to testify as I have 

63162—38 - 2 
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outlined, and. as far as that case is concerned, as well as I remember 
it now. I had talked to the juror Kaufman at least three or four times 
before he took the witness stand, and had talked to him over a period 
of some years before the suit was tiled, and some times very often: 
I would say three or four times a week. Some of those conversations 
may have been casual: others were not. 

The Corin’. Well, how long since this took place? 

Mr. Ehrlich. Four or five veal’s. 

The Court. I misunderstood you when you were discussing this 
upstairs: I thought you said he had not testified as a witness. 

Mr. Ehrlich. As I say, if the Court please, this thing has been 
bothering me all morning as I sat here, and as I think about it some 
circumstances come to me. and it came to me that Mr. Burnett and I 
were on opposite sides in that case. 

27 The Court. Well, are you certain how he did testify? 

Mr. Ehrlich. I am fairlv sure he did: ves. sir. 

Mr. Hour. You were on the- 

The Court. You sav vou are fairlv certain. 

Mr. Ehrlich. I say I am fairly certain. 

Mr. Burnett. I am sure he did. 

Mr. Koim. You were on the side for which Kaufman testified? 
Mr. Ehrlich. That is correct. 

Mr. Robii. Mav I ask for the record, if either of vou ever knew 
• _ % 

this juror except in connection with that case? 

Mr. Ehrlich. Yes. 

Mr. Robb. I beg your pardon ? 

Mr. Ehrlich. Well. I knew him to this extent, that I knew Mr. 
Goldsmith well, and a good many times he used to sit around Mr. 
Goldsmith's office, and I used to see him. probably more than any¬ 
thing else to pass the time of day. so to speak, or ask him how he 
was. or he would ask me. 

Mr. Burnett. Wasn't he an insurance collector? 

Mr. Ehrlich. I think he was; I am not certain about it. 

Mr. Burnett. I think he used to come and collect Goldsmith's 
insurance. 

The Court. You saw him this morning: did it occur to vou vou 
had seen him before? 

Mr. Ehrlich. Xo. sir. 

Mr. Burnett. I thought I recognized him. but I could not place 
where I had seen him. 

Mr. Ehrlich. It did not really occur to me until after the jury 
was sworn and Mr. Robb was making his opening statement: and 
at that time. I am certain, is when Mr. Burnett leaned over to me and 
said—what is that other juror's name that vou learned over to me and 
said? 

Mr. Burnett. Orday, or something like that. 

Mr. Ehrlich. And as he said that, it occurred to me that 

28 I recognized the other fellow, and at that time. I believe all 
at the same time. I asked Mr. Burnett didn’t he recognize him 

and. as I say. I have been thinking about it all morning here, and 

when we went out to lunch together- 

Mr. Burnett. He didn't have glasses then. 

The Court. Well, of course it would have been much better if 
you had then interrupted and called that to my attention. You 


could have made any inquiry you wanted to. before we started this 
case, and the other jurors could have returned. 

Mr. Ehrlich. I told Your Honor very frankly that this is probably 
the first time I recall anything like this has ever occurred to me. 
And a great many times you sit down there and look at the 
jurors- 

The Court. But you have that time for that purpose, and you have 
opportunity to make your inquiries before the empaneling. 

Mr. Burnett. Well, these inquiries, I was not here, but I assumed 
the inquiry was made if he knew any of us. 

The Court. Well, he was not here for you to see. but I don’t see 
that that makes any real difference. 

Mr. Burnett. I think the jurors were asked by Mr. Ehrlich after 
I came back, they were asked if there was any reason that occurred 
to them why they could not sit and serve impartially. 

The Court. Well. I have no reason now to believe that he cannot 
serve impartially. He apparently was a witness in a case where you 
two gentlemen were on different sides, and one of you represented the 
litigant for whom he testified. 

Mr. Burnett. That is just the trouble: who can say? We don’t 
know what damage may be done. Your Honor. 

Mr. Robb. I would be willing to have the juror asked. 

Mr. Ehrlich. I don’t think so. 

Mr. Burnett. That would emphasize it. 

29 The Court. What do you suggest we do ? 

Mr. Burnett. I suggest. Your Honor, you withdraw a juror 
and continue the case, and let us go at it again tomorrow. We 
have only lost half a day. and in the ages to come that is not very 
much time. I would rather lose half a day than for this defendant 
to go to jail for at least two years just on that account. 

The Court. Well, you don’t look at the question of time the way I 
do. I don’t like to wait a day. 

Well, what do you say Mr. Robb? 

Mr. Robb. I am perfectly willing to go ahead with the jury as 
constituted, if Your Honor please. 

Mr. Burnett. Well, certainly, Mr. Robb, you may be willing; but 
there is a question- 

The Court. Let us bear what he has to say. 

Mr. Robb. If my friends think this juror may be prejudiced against 
them. I would be glad to have the juror called to the bench and asked 
whether he has any such prejudices, and if he has then I would con¬ 
sent to have the juror withdrawn. 

Mr. Ehrlich. Xo. 

Mr. Burnett. Even if he had any he would not reveal it. and what¬ 
ever prejudice he might have would certainly then be cemented. 

But the reason I interrupted Mr. Robb was to make this suggestion: 
There is no question whether anybody wanted to go ahead with the 
case or not. but it was the question of whether or not there is suffi¬ 
cient grounds for the withdrawal of a juror. Now, if we go ahead 
and try this case, and that matter is brought to the attention of the 
court bv affidavit and a motion for a new trial, I am satisfied that 
the court would probably grant a new trial. Now, what is the use 
of goiitf through— 


18 


WILLIAM R. CARPENTER VS. UNITED STATES 


The Court. Why should I grant a new trial? 

30 Mr. Burnett. Because he said he did- 

The Court. You knew just as much about the man as any¬ 
body. 

Mr. Burnett. No. sir: I did not. 

The Court. And if you did not, you had opportunity to know. 

Mr. Burnett. I did not recognize tlie man until we were talking 
it over, and I said to Mr. Ehrlich, "do you know the fellow ?” And 
when we talked it over at the court adjournment at 12:30. Mr. 
Ehrlich- 

The Court. All you say does not persuade me; you do not prove 
he is unable to decide this case impartially. 

Mr. Burnett. Well, first of all. Your Honor, in the question about 
knowing any of the parties concerned, particularly the attorneys, he 
said he did not: and as a matter of fact he does. The man cannot 
possible forget either one of us. 

The Court. Well, it took you a long time to recall him. 

Mr. Burnett. It did me. because- 

The Court. And Mr. Ehrlich too. 

Mr. Burnett. I did not recognize him because the man weighs 
more, he weighs, about fifteen or twentv pounds more than he did 
then: and he was more unkempt and a little dirty in his appearance 
at that time, and he did not wear glasses and he now has glasses; 
and is much fatter than he was then. 

The Court. Well, now, may I ask if the counsel for the defendant 
are willing to proceed with eleven jurors, and excuse this one? 

Mr. Burnett. We talked that over- 

The Court. Or are you willing that we excuse this juror, and get 
a twelfth juror in his place and keep the others, and have read the 
testimony which has been taken? 

31 Mr. Burnett. We have talked it over, if Your Honor please; 
we have not discussed the latter suggestion you made, but 

insofar as going ahead with eleven, we have agreed to say no. we 
could not consent to go ahead with eleven, but we wanted twelve 
jurors. 

The Court. Well now. what do you say to the other? This is the 
third time it has been called, and the Government has made strenu¬ 
ous efforts to go to trial the second time. 

Mr. Burnett. That is all right, you can call another juror, but if 
you call another juror he has got to hear the testimony over again, 
anyway. 

The Court. We are here with our witnesses, and can go ahead, 
and the testimony may be read that has already l>een taken. Will 
you agree that the testimony already taken be read ? 

Mr. Ehrlich. No, sir. 

The Court. Well, I don't think I am justified. This case has been 
pending for a long time, and this is the third time it has been called 
and the Government is ready and has insisted on the trial the last 
time, because one of the counsel had an engagement elsewhere I 
made an exception to the general rule and excused. I think if you 
gentlemen thought this of any importance, you should have called 
it to my attention immediately, if you had any doubt, and we could 
have proceeded without losing more than fifteen minutes. 
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Mr. Burnett. I hadn't anv question in my mind at the time. I 
thought no more than I had seen him in passing, or met him in a 
casual sort of manner. 

The Court. If it made no more impression upon you two gentlemen 
than what you have said, the probability is that he is able to give 
an impartial verdict on the testimony. I will deny your motion, 
and allow you an exception. 

Mr. Ehrlich. Allow us an exception. 

32 The Court. Just a minute, before you proceed: I under¬ 
stand the prosecuting attorney is willing to proceed with the 

jury as constituted? 

Mr. Robb. Yes. sir. 

The Court. And if you gentlemen and your client, if you wish— 
of course that can only be done with the consent of the Court and of 
the defendant—I understand you don't care to submit that question. 
I think I would l>e willing to proceed with eleven. Now. if you are 
willing, in order, if you simply want to get rid of this juror and are 
willing to proceed with the other eleven. I will declare a mistrial and 
then get a twelfth juror from some of the jurors who may be in the 
building. 

Mr. Ehrlich. We do not. 

The Court. You don't care to? 

Mr. Ehrlich. We don't care to. 

Mr. Burnett. Your Honor, that will be a repetition of the testi¬ 
mony bv the Government witnesses, and that would have the Govern¬ 
ment witnesses testifying twice for the eleven jurors. 

The Court. You might consent to let the record be read for the 
benefit of the twelfth juror. 

Mr. Robb. I am entirely willing to do that. 

Mr. Burnett. I don't think that would be satisfactory. Your Honor. 

The Court. Then I will denv the motion, and allow vou an 

% / % 

exception. 

Mr. Robb. I am entirely willing, if the Court please, to have a 
twelfth juror drawn from those now in attendance on the Court, and 
put him in the box and cal! back the witnesses who testified this 
morning. 

The Court. All right. 

(Counsel resumed their seats at the trial table, and the trial pro¬ 
ceeded in open court as follows: 

33 Whereupon, the United States introduced competent evi¬ 
dence tending to prove that on Friday, the 4th day of Decem¬ 
ber 193(3, in the office of the United States Attorney for the District 
of Columbia, in the presence of Irvin I. Goldstein, Assistant United 
States Attorney for the District of Columbia, and Clement P. Cox, 
a Lieutenant in the Metropolitan Police, the defendant made the 
statement that on the night of the 2<>th day of July 1936. in the 200 
block of 2nd Street S. E. in the District of Columbia, the defendant 
saw and recognized one Samuel S. Montgomerv who was driving a 
certain automobile and that he. Montgomery, had a pistol in his hand 
and was dressed in a polo shirt and had on suspenders over the polo 
shirt and that this automobile driven by Montgomery stopped near 
the place where defendant and Joseph Edward O'Brien were stand¬ 
ing and that some men in this automobile driven by Montgomery 


jumped out and shot Joseph Edward O'Brien at that time and place: 
and the Government further introduced evidence tending to prove 
that on the 27; h day of July 1936. at the Detective Bureau. Wash¬ 
ington. D. C\. in the presence of Clement P. Cox. a Lieutenant in the 
Metropolitan Police, and Thomas M. McVearrv, a Sergeant in the 
Metropolitan Police, the defendant stated that on the 20th day of 
July 1936. about midnight, at and near the premises 210 and 212 2nd 
Street S. E. in the District of Columbia, the defendant was standing 
on the sidewalk with O'Brien, and defendant saw and recognized the 
said Samuel S. Montgomery who was driving a car and was wearing 
a dark polo shirt, opened at the neck, with short sleeves and sus¬ 
penders over his shoulders and that Montgomery's car stopped there 
and that a man whom the defendant saw by the said automobile at 
that time and place was Charles Warring, and that certain men came 
up and put a gun on him. the defendant, and ordered him back into 
the automobile of the said Montgomery, and that one Harry Behrle 
was in said automobile, and that the said Montgomery was sitting 
in the said automobile bv the right-hand door with a gun in his hand 
and the said Montgomery said. “Let him have it." and that he. the 
defendant, ran into the lunch room at 210 and 212—2nd Street and 
that he. the defendant, then heard a gun go off and heard the said 
Joseph Edward O'Brien holler and that .he, the defendant. 
34 heard several shots fired and that he saw about ten men in all 
three cars that were there and that the last time he saw Mont¬ 


gomery, it looked like Montgomery was getting out of the car with 
a gun in his hand and that Montgomery was the one that said. “Let 
him have it." and that Montgomery and the other men were the 
ones who shot the said Joseph Edward O'Brien at that time and 


place. 

35 The Government thereupon introduced competent evidence 
tending to prove that on the 8th day of December 1936 one 
Charles R. Warring, one Joseph S. Bond, one Samuel S. Montgomery, 
one George F. Tear, one Clarence Ware, and one John Sweeney were 
on trial in Criminal Division Xo. One of the District Court of the 


United States for the District of Columbia. 


in Criminal Case Xo. 


58624. in which case the defendants were charged with having com¬ 
mitted. on or about the 21st day of July 1936. an assault with a certain 
dangerous weapon and an assault with intent to kill upon one Joseph 
Edward O'Brien: that the aforesaid Charles R. Warring and the 
aforesaid Samuel S. Montgomery were the same men mentioned by 
the defendant Carpenter in the aforesaid statements which the defend¬ 
ant had made as aforesaid in the presence of Irvin I. Goldstein and 
Clement P. Cox and in the presence of Clement P. Cox and Thomas 
X. McVearrv: that Joseph Edward O'Brien, the complaining wit¬ 
ness in said Criminal Case Xo. 58624. was the same Joseph Edward 
O'Brien mentioned by the defendant in his aforesaid statements: that 
the defendant was called as a witness on behalf of the United States 
in said Criminal Case Xo. 58624 and testified at the time and place 
and under the circumstances alleged in the indictment: that having 
l>een called as such witness in said Criminal Case Xo. 58624. the de¬ 
fendant was examined on behalf of the United States bv the aforesaid 
Irvin I. Goldstein. Assistant United States Attorney for the District 
of Columbia: that during such examination the defendant testified 


that around midnight on the night of July 20,193G. he was with 
3G the said .Joseph Edward O’Brien at 212 2nd Street. Southeast, 

1 Washington, D. C\. and that at the time he saw one car drive 

up but that he did not see anything happen after the car drove up, 
did not hear any shots fired, did not recognize anybody in the car, did 
not see Harry Behrle at the time the car drove up. and did not see the 
aforesaid Samuel S. Montgomery that night: that thereupon the said 
Irvin I. Goldstein announced to the Court that he was taken by sur¬ 
prise by the testimony of the defendant: that the Court thereupon 
granted to the said Irvin I. Goldstein permission to cross-examine the 
defendant: that the said Irvin I. Goldstein thereupon inquired of the 
defendant whether he had not made in the presence of the said Irvin 
I. Goldstein and the said Clement P. Cox and in the presence of the 
said Clement P. Cox and the said Thomas M. McVearrv at the times 
hereinbefore mentioned, the respective statements hereinbefore men¬ 
tioned in that regard; that the defendant denied that he made the 
aforesaid statements. 

37 Thereafter the Court charged the jury as follows: 

The Court (Adkins. J.). Now it becomes my duty to in¬ 
struct you upon the law which is applicable to this case. As you 
know, it is my duty to pass on all questions of law. and it is your 
duty to pass on all questions of fact. 

Now, I may comment upon the testimony, or I may not. but if 
I do, you will please understand that I have no desire to influence 
vou in vour function. It is vour dutv to decide on the facts and 
not mine, and that is your exclusive duty. 

Of course each case should be decided upon the evidence and the 
law, without regard to any feeling of sympathy or prejudice. 

Now. there are certain principles which are applicable to all 
these cases. In the first place, every defendant is presumed to be 
innocent, at the outset of the case, and that presumption continues 
until it has been overcome bv the evidence bevond a reasonable 
doubt. 

The indictment is not in evidence against the defendant. That 
merely shows the defendant the charge against him. and that shows 
him what is to be proved against him and what he must meet. But 
it is not evidence. 

Now, the burden is upon the Government to establish the offense 
of the defendant beyond a reasonable doubt- 

Mr. Burnett. Establish the guilt? 

The Court. To establish the guilt of the defendant beyond a 
reasonable doubt. That expression is correctly defined by 

38 counsel for the defendant in his argument, but I shall repeat 
it to you: Reasonable doubt is that state of the case which. 

after comparison of all the evidence, leaves the minds of the jurors 
in such condition that they cannot say that they feel an abiding con¬ 
viction or moral certainty of the truth of the charge against the 
defendant. Or it is such doubt as in the graver or more important 
transactions of life would cause a more reasonable and prudent man 
to hesitate and pause. And such doubt must not be a trivial or 
whimsical one. but it must be a reasonable one. upon the weight or the 
greatest part of the evidence, or of the lack of the evidence. 

Now. the credibility of the witnesses is exclusively for you to de¬ 
termine. and that is an important question for you. because each 
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case is proven by witnesses for one side or the other, and frequently 
their testimony is contradictory: so you have to weigh their credi¬ 
bility and determine which of them you are going to believe. Now, 
that is a question exclusively for you. 

Of course you take into consideration the attitude of the witness 
upon the stand, whether or not he was frank and open, or evasive. 
You naturally consider his opportunity to observe what he is telling 
you about, his ability to remember it. and his ability to convey his 
thoughts to you. You know some witnesses can do that much more 
readily and accurately than can others. 

You are also entitled to take into consideration the interest which 
any one of the witnesses may have in the outcome of the case. Now. 
that is true of the defendant, and it is true of any other witness. 

The defendant of course always does have a deep personal 
39 interest in the outcome of the case, and you are entitled to 
consider whether or not he has yielded to the temptation to 
color his testimony, or to withhold some of it. or to mislead you. 
And if you believe any other witness in the case has a direct interest 
in the outcome of the case, vou are entitled to take that into 
consideration. 

As counsel has pointed out to you. the defendant on cross examina¬ 
tion admitted he has been convicted of another crime some vears 


ago and. as counsel also explained to you in the concluding argu¬ 
ment. the only purpose of admitting that testimony is that you may 
consider it with reference to his credibility. The mere fact that he 
committed another crime years ago is no evidence that he committed 
this particular crime: but it is evidence as to his credibility and you 
are entitled to consider that fact and give it such weight as vou think 
it is entitled to in weighing Ins testimony. 

Now, one of the last witnesses railed bv the defendant had been 


present in court during a portion of the testimony in the case. At 
the beginning of the case, all witnesses were directed to retire. Now, 
the testimony shows that this particular witness was not expected to 
be called and he was permitted to remain in the court room, and in 
considering his testimony you are entitled to consider, for whatever 
weight you think it is entitled to, the fact that inadvertently he did 
hear some of the testimony* in the case. 


Now, coming to this particular charge, the indictment charges 
the defendant with having committed the offense of perjury. Our 
statute provides in substance that every person who has taken an 
oath in court of justice to tell the truth, wilfully and contrary to 
that oath states any material matter which he does not believe to be 
true, shall be guilty of perjury. 

Now. you notice that there are several elements there: The wit¬ 


ness having been sworn in a court of justice as a witness to tell 
40 the truth: if contrary to that oath, that is falsely, he states 
any material matter which he does not believe to be true, then 
he is guilty of perjury. 

Now, the indictment in this cast 1 charges that the defendant Car¬ 
penter was called as a witness in this court in Deceml>er of 1936 in a 
certain indictment fully described in this indictment against a man 
named Warring and others, charging thew with assault with a dan¬ 
gerous weapon said to have been committed on July 21, 1936. 
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Now, the indictment against Carpenter goes on to say that, after 
the jury had been sworn in that case and the trial had begun, and 
on about the 8th day of December 193G the defendant here. Carpen¬ 
ter, was called as a witness on behalf of the Government in the 
Warring case, and that an oath was duly administered to him by the 
Assistant Clerk of this Court. 

Xow, I believe counsel for the defendant have stipulated that up 
to this time all the facts mentioned in the indictment I have just 
set forth are true. 

Then the indictment against Carpenter further charges that after 
Carpenter had been sworn as a witness in the Warring case. Car¬ 
penter unlawfully, feloniously, wilfully, knowingly, and contrary to 
said oath, did testify to certain matters which were untrue. And 
then this indictment which vou are now trving sets forth in detail 


the alleged testimony which Carpenter was said to have given, and 
that testimony falls into two parts. That is, he is alleged to have 
made statements, false statements, with respect to something that 
occurred in the District Attorney's office during the preceding week, 
that is about the fourth dav of December 1930: and then the second 


assignment of perjury, we will call it. deals with another statement 
which he is said to have made at Police Headquarters on the 27th day 
of Julv 193G. 


41 X ow, this alleged false testimony is set forth in full in the 

indictment, which you will take into the jury room, and it 
begins near the bottom of the first page, and runs through the long 
paragraph on page 2: that is. it covers the bottom of the page, begins 
at bottom of page 1. and concludes at the bottom of page 2 . 

Xow to take up the first assignment of alleged false testimony, the 
one that is given first in the indictment, though it is the one that is 
second in order of time: I may say here that if you find beyond a 
reasonable doubt that the defendant committed perjury with respect 
to either one of these assignments, it will be your duty to find him 
guilty. That is. while there are two allegations of perjury in the 
indictment, he is guilty and should be found guilty if you believe 
beyond a reasonable doubt that he committed either or both. Of 
course if vou find he did not commit either, then he should be found 


not guilty. 

Xow, to take this first, the first allegation of alleged false testi¬ 
mony. dealing with the interview which he had with Mr. Goldstein 
in the early part of December 19:>6 in the Dist rict Attorney’s office in 
the week preceding the trial of the Warring case, you have these ele¬ 
ments to consider in connection with determining whether or not he 


committed perjury with respect to that statement: You first have to 
consider whether or not he actually did give this testimony in the 
Warring trial which took place in this court in December 1936. If 
you find that he gave that particular testimony in the Warring trial, 
then your next question is to determine whether or not it was with 
respect to a matter which was material to the issues of the Warring 
case. And then if you determine he gave the testimony, and that 
it was material, you should then determine whether or not that testi- 
monv was false, and if so whether it was wilfullv given. 

42 Now as to this first statement, as to the first question, 
whether or not he actually gave the testimony at the Warring 
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trial, counsel for the Government and the defendant have stipulated 
that the Reporter who took the testimony in the Warring trial, if 
he were present in the court, would testify that he took down in 
stenographic notes accurately that testimony given by the defendant 
Carpenter in the Warring trial, that he caused those notes to be 
transcribed, and that the certain pages. I believe twenty of them, 
which were read to von bv the Assistant District Attornev vesterdav. 
contained a correct transcript of testimony which the defendant 
Carpenter gave in the Warring trial. 

Now. that testimony has been read to you. and you will when you 
retire to vour jurv room consider whether or not that is in substance 
the same testimony, whether or not that is m substance the statement 
of fact whic his set forth at the bottom of page 1 and the top of page 
2 concerning the alleged first assignment of perjury. 

Now, if you find from this evidence that the defendant did make, 
did give the testimony which is set forth in the first assignment at 
the bottom of page 1 of the indictment, then I instruct you as a mat¬ 
ter of law that that testimony was material to the issues then being 
tried in the Warring case. 

Now. as I pointed out to you. certain things are question of fact 
for you to determine, and certain things are matters of haw for me 
to determine. It is a question of fact for you to determine whether 
or not this alleged testimony was actually given by the defendant 
in the Warring trial. If you find it was given, then I say as a mat¬ 
ter of law it was material to the issues then being tried in that case. 


Then the next question you would have to determine would be 
whether or not that testimonv. the material testimonv alleged 
43 to have been given in the Warring trial, was false: and if so. 

whether or not the defendant testified willfully, knowing it 
was false. 

Now. the first assignment of alleged false testimony is rather short, 
and I am going to read it to you. It is at the bottom of page I. 
about six lines. Now. this allegation is that the defendant Carpenter 
testified in the Warring case that “on. to wit. Friday, the 4th day of 
December. 1930. in the office of the United States Attorney for the 
District of Columbia, and in the presence of Irvin I. Goldstein and 
(’lenient P. Cox. made the statement that on the night of the twentieth 
dav of Julv. 1936. in the two hundred block of Second Street, South- 
east, in the District of Columbia, one Samuel S. Montgomery was 
driving a certain automobile and that he, the said Samuel S. Mont¬ 
gomery. had a pistol in his hand that he, the said Samuel S. Mont¬ 
gomery. was dressed in a polo shirt, and that he. the said Samuel S. 
Montgomery, had on suspenders over the polo shirt.” 

Now. that is the statement, the testimony that is alleged he gave 
in the Warring trial. That is. it is said he testified that he had not 
made on December 4. 1930. this statement that I have just read to 
you. to Mr. Goldstein, and Lieutenant Cox. 

Now. the date when he made it is not material. It does not make 
any difference whether he made it on or about the 4th day of De¬ 
cember. If he did make it at or about that time, the date is not 
important. 

It is not necessary that the statement be made in the exact language 
set forth in this indictment. If it is the substance, if that is a sub- 
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stantiallv accurate statement of the testimony which he gave in the 
Warring trial, then that would be sufficient. 

Now, if you find that he did make that statement. T instruct 

44 you as a matter of law that it was material. Then the next 
question would be whether or not the statement had been shown 

to be false. 

Now, we have in the law relating to perjury a somewhat unusual 
rule relating to witnesses. As in all criminal cases, the burden is 
upon the Government to establish the guilt of the defendant beyond 
a reasonable doube. In a case of perjury, where the alleged false 
testimony, where the falsity of the testimony can be proven by direct 
witnesses, then the rule is that the Government must prove it by the 
testimonv of two witnesses, or bv the testimonv of one witness and 
proof of corroborating circumstances. And the corroboration must be 
clear and strong, and independent of the testimony of the one witness, 
and in important matters and not any slight proof. 

Now, in this particular case the Government contends as to each 
one of these assignments of perjury it has called two or more wit¬ 
nesses to establish the fact that the testimony given by the defendant 
is false. As to this first assi/z/yment. the Government called Mr. Gold¬ 
stein and Lieutenant Cox, and you have heard their testimony as to the 
statements made to Mr. Goldstein on this December day during the 
week before the trial. 

Now. if upon all of the evidence in the case, you find beyond a 
reasonable doubt that the testimony set forth in this first assignment 
was given by the defe^/mint in the Warring trial, and that it was 
false, then you should next determine whether or not he testified wil¬ 
fully falsely. If you find that it was false, that he testified wilfully 
falsely, that is intentionally, with an intent to deceive, then you 
should find him guilty. 

Now. what I have said as to the first assignment of perjury, is 
applicable to the second assignment of perjury. That second assign¬ 
ment begins at the bottom of the second page, and runs down 

45 to the end of that paragraph within about seven lines of the 
bottom. I will not undertake to restate it or read it to you 

here, but the same rules which I have just stated to you as applicable 
to the first assignment of alleged false testimony, are applicable to 
this second assignment, which deals with the statement he made to 
the police on July 27. 1936. It is alleged that it was made in the 
presence of Lieutenant Cox and Sergeant McVearry. The Govern¬ 
ment has called them to testify, and several other witnesses who were 
present during the time or paVt of the time of the making of that 
statement for the purpo:-e of establishing the falsity of that testimony 
by more than two witnesses. 

Now, if vou find from all of the evidence bevond a reasonable 


doubt that, first, the defendant did give the testimony set forth in 
the second assignment in the Warring trial. I instvrct you as a 
matter of law that it was material. And if you find that it was 
false, that his testimonv in this respect was false and it was made 


bv him unlawfullv and wilfullv. that is intentionallv and 


with 


intent to deceive, then he would be guilty. 

Now. if you find that he committed perjury with respect to 
either one of them, you should find him guilty as charged. If you 
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find he did not commit perjury with re>pect to either one of them, 
then you should find him not guilty. 

Now. if you find that he cl id testify falsely and with intent 
to deceive, it is not material what caused him to give that false 
testimony, and whether or not he was actuated by fear or any 
othe* motive. Ami it i.~ not material what elTect the original evi¬ 
dence which he gave to the prosecuting officials had upon the prose¬ 
cution against Warring and the other defendants. It is not material 
whether they were convicted or not. 

I> there anything else, gentlemen i 

Mr. Burnett. Ves. if Your Honor please. You spoke of 
40 the suffieience of the evidence, and perhaps I did not catch 
the effect of Your Honor's word.**. 

So I would like to have the court tell the jury, if you will. plea>e, 
sir. that before they can convict this* defendant that they must be 
satisfied, first, that the witnesses who testified against the defendant 
as to the perjury were two in numlier. Second, that those two wit¬ 
nesses were credible witnesses. It is their duty, in other words, to 
find that there, first, are two witnesses: and secondly, to find that 
both of the witnesses who testified are credible witnesses. 

T’ne ('orirr. Well, the onlv rhintr vou add that I have not covered 


is the word "credible." 

Mr. Buknktt. Yes. sir. 

The Corin'. I will add that. 

Mr. Burnett. And the jury will understand it is their duty to 
find as a fact whether or not the two witnesses were credible. 

Mr. Hour. I'wo witnesses, or one witness plus- 

The Court. Corroborating circumstances. 

Mr. Buknktt. Bins strong corroborating evidence. 

The Court. Ail ri«rht. gentlemen- 

Mr. Buknktt. Xow. just a minute, if Your Honor please, then 
may we ask Your Honor further to say to the jury—and you touched 
upon it slightly, I think, but not as fully as we would like to 
have Your Honor charge—that even if the statement that the 
defendant had made during the Warring trial was untrue and false, 
if he at that time believed it to be true, or the jury finds that he 
believed it to be true, although it was untrue: they should acquit. 

The Court. Well, I think our definition would agree with your 
statement there. 

That is. our definition is that if he testified to somethin*! which 
lie believed to be untrue, then he is guilty of perjury. Xow. if 
you find at the time the defendant here. Carpenter, testified 
47 in the Warring case, be believed that the alleged false testi¬ 
mony was true: then lie would not lie guilty. That is correct. 

Mr. Burnett. Yes. sir. Then we just want to reserve our exception 
to Your Honor's charge that the statement which Carpenter made, 
if the jury finds he made it, was material. We differ with Your 
Honor on the instruction as to the jury being told that statement 
was material as charged in the indictment. 

The Court. All right. Then I will simply restate to you the ques¬ 
tion of the number of witnesses. The rule is in perjury there must 
be two witnesses, two credible witnesses to establish the falsity of 
the alleged false testimony, or one witness with strongly corroborat- 


ing circumstances in important matter. Now. the Government has 
called as to one assignment two witnesses, as to the first assignment, 
Mr. Goldstein and Lieutenant Cox. As to the second assignment 
the Government has called Lieutenant Cox. Inspector Thompson, 
Sergeant McYearry, and I think one or two others. It is for you 
to say whether they are credible witnesses. 

Very well, gentlemen you will retire. 

(Whereupon, at '2 :30 o'clock p. m. the jury retired to consider of 
their verdict.) 

48 Thereafter the jury returned ami reported that they found 
the defendant guilty as indicted. A motion for a new trial 

was thereafter filed by the defendant on the ground, among others, 
that the Court erred in refusing to withdraw a juror and to pass the 
case for trial, because of the presence of Juror Kaufman who sat in 
the case, as per affidavit filed by counsel for the defendant. 

At the hearing upon the motion for a new trial, with the consent 
of both counsel for the defendant and counsel for the United States, 
the juror Sydney Kaufman was sworn and examined in open court. 

Upon being examined by Mr. Robb, the juror Kaufman testified 
that he did not know either Mr. Burnett of Mr. Ehrlich: that he 
knew who they were: that he had a very intimate friend, Mr. Gold¬ 
smith. in Kronheinrs Bonding House and that at times when he. 
Kaufman, was visiting Mr. Goldsmith there he lmd seen Mr. Burnett 
and Mr. Ehrlich and learned their names: that he did not know 
where Mr. Burnett’s or Mr. Ehrlich's office was: that lie knew who 
they were just by seeing them around the same way he knew who 
Mr. Robb was by seeing him around: that he never had any business 
dealings or transactions with either Mr. Ehrlich or Mr. Burnett. 
The juror was asked whether either Mr. Ehrlich or Mr. Burnett 
had ever represented Mr. Goldsmith in any matter, to which he replied 
that it came to his memory that at one time Mr. Goldsmith was 
involved in some case and he thought either Mr. Burnett or Mr. 
Ehrlich represented Mr. Goldsmith; that he thought it was Mr. 
Ehrlich: that as lie recalled he was not interviewed by either 

49 attorney: that he testified to something in that case, which was 
about five years ago: that upon having his recollection re¬ 
freshed bv Mr. Robb's reading from the affidavit filed bv Mr. Burnett 
and Mr. Ehrlich in the instant case, he recalled that he testified that 
Mr. Goldsmith had borrowed the money involved for him. Kaufman: 
that at the time he was examined on the voir dire in the instant case, 
the case in which he had testified for Mr. Goldsmith did not come to 
his mind; that he did not then state that he knew Mr. Burnett or 
Mr. Ehrlich because he did not think Mr. Burnett would recognize 
him on the street, and Mr. Ehrlich in passing would possibly sav, 
“How do you dof*\ but that he did not consider that lie knew either 
one of these men, except as he would know any lawyer who appeared 
in a case in court: that neither the case which occurred in 1933 or 
thereabouts, or anything else had caused him to have any hard 
feelings or prejudice against either Mr. Ehrlich or Mr. Burnett; that 
if Mr. Robb had not just asked him about that case in 1933, it would 
not have come to his mind now; that this was the first time he had 
recalled that case; and that neither that case nor any other reason 
caused him to have any prejudice against the defendant Carpenter. 
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On examination by Mr. Ehrlich, Mr. Kaufman testified that at the 
time lie was selected as a juror in the Carpenter case he did not recall 
the case in 1933: that he first recalled the case just now when Mr. 
i Kohb asked him questions concerning it; that he did not 

50 remember having heard the arguments in the case; that he 
absolutely did not recall that Mr. Burnett had accused him of 

not telling the truth in that case: that he did remember that Mr. 
Goldsmith was sued on a note by Mr. Burnett, and that he. Kaufman, 
testified: that he thought the defense was that Mr. Goldsmith had 
borrowed the money for him. Kaufman, and had repaid the lender 
Kellner before Kellner left on a trip to the South on which trip he 
was killed: that he did not think he stayed to hear any arguments 
because he remembered meeting Mr. Goldsmith after the trial and 
asking him how to made out. 

Upon further examination by Mr. Robb. Mr. Kaufman testified 
that so far as he remembered. Mr. Burnett at the trial of the case in 
1933 did not accuse him. Kaufman, of not telling the truth or any¬ 
thing like that: that he just answered one or two questions on the 
witness stand and then did not wait around. 

Upon further examination by Mr. Ehrlich, Mr. Kaufman testified 
that he did not remember but what at the time of the suit in 1933 
Mr. Goldsmith told him that Mr. Burnett was representing him. Gold¬ 
smith: that he did not remember having talked to Mr. Ehrlich before 
the trial about what his testimony y was going to be. 

51 The motion for a new trial being overruled, counsel for de¬ 
fendant moved the Court to sentence defendant under the 

Federal Statutes as to perjurv (18 U. S. C.. Sec. 131). and not under the 
District Code, but the same was denied, the Court holding that it was 
compelled to impose a minimum sentence of two years under the Dis¬ 
trict Code, and defendant was thereupon sentenced to imprisonment 
for not less than two years and not more than two years and seven 
months, defendant excepting thereto. 

All and every of the exceptions hereinbefore stated were duly noted 
by the Court at the time made and the Court accordingly signs this 
Bill of Exceptions this 12th day of April 1938. 

Jesse C. Adkins. Justice. 

[Endorsement on cover:] No. 7117. William R. Carpenter. Appel¬ 
lant. vs. United States of America. United States Court of Appeals 
for the District of Columbia. Filed Feb. 23. 1938. Joseph W. 
Stewart. Clerk. 


U. S. GOVERNMENT PRINTING OfFICC: !»»• 















t 


?7 A^t5 

: .. _ ?i - , Tt*< 

r-ra^! $f • «•'*• VtM«HA 


HCM 


/ z// f&k 


CjLsrss 


Ko. 7117—Special Calendar 


In the United States Court of Appeals for 
the District of Columbia 

i 

April Term, 1938 


William R. Carpenter, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


DAVID A. PINE, 

United States Attorney, 

BOGEE, ROBB, 

Special Assistant to the United States Attorney, 

Attorneys for Appellee. 









In the United States Court of Appeals for 
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No. 7117 —Special Calendar 

William R. Carpenter, appellant 

v. 

United States of America, appellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This case is one of three appeals from perjury 
convictions, all arising’ from testimony given De¬ 
cember 8, 1936, at the trial of one Charles R. War¬ 
ring, one Samuel S. Montgomery, and others in the 
District Court of the United States for the District 
of Columbia. In this case Warring, Montgomery, 
and the other defendants were charged with hav¬ 
ing shot and attempted to kill one Joseph Edward 
O’Brien on July 20, 1936. The aforesaid Joseph 
E. O'Brien, one Harry Behrle, and appellant Car¬ 
penter were witnesses for the Government at that 
trial. Because of their testimony, which was di¬ 
rectly in conflict with previous statements to the 
police and to the prosecuting officials, O’Brien, 
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Behrle, and Carpenter were all indicted, tried, and 
convicted of perjury. An appeal by O'Brien from 
his conviction was affirmed by this Court on July 
11, 1938, in Case No. 7112. The appeals of Behrle 
and Carpenter are now before the Court in Case 
No. 7118 and the present case. 

The indictment upon which appellant Carpenter 

was found guiltv charged that while on the witness 

stand he falselv testified that he had not made cer- 

tain specified statements regarding the shooting a 

few da vs before the trial, in the office of the United 
%/ 

States Attorney and in the presence of the prose¬ 
cutor and a police officer, he had not made certain 
specified statements regarding the shooting. The 
indictment also charged that Carpenter further 
testified falsely that he had not made certain simi¬ 
lar statements to police officers on July 27, 1936. 

It is conceded that Carpenter did testify he had 
not made the statements mentioned, and his denials 
constitute the alleged perjury. 

At the trial of Carpenter the following facts 
were shown: 

That on December 4, 1936, four days before the 
Warring trial. Carpenter was in the office of the 
United States Attorney and in the presence of 
Lieutenant Cox of the Metropolitan Police Depart¬ 
ment and Assistant United States Attornev Gold- 
stein made statements to the effect that on the night 
of July 20, 1936, lie and Joseph E. O'Brien were 
standing in the 200 block of Second Street South- 


3 


east, when an automobile driven by Samuel S. 
Montgomery approached and stopped near them; 
that Montgomery bad a pistol in bis band and that 
some of the men in bis automobile jumped out and 
shot O'Brien. 

That on July 27,1936, at Police Headquarters, in 
the presence of Lieutenant Cox and Officer Mc- 
Yearrv, Carpenter made statements to the effect 
that on the night of July 20, 1936, be and O'Brien 
were standing on the sidewalk near premises 210 
Second Street Southeast, when an automobile 
driven by Samuel S. Montgomery drove up and cer¬ 
tain men came up and put a gun on him (Carpen¬ 
ter) and ordered him to get in the automobile in 
which was seated one Harry Behrle; that Mont¬ 
gomery bad a gun in his band and said, “Let him 
! have it”; that Carpenter ran into the lunchroom at 
210 Second Street; and that Carpenter heard sev¬ 
eral shots fired and heard Joseph E. O’Brien holler. 

The Government, then introduced proof that at 
the trial of the aforementioned Montgomery, IVar- 
ring, and others on December 8,1936, the appellant 
Carpenter was called as a witness for the United 
States and was examined by Assistant United 
States Attorney Goldstein; that during such ex¬ 
amination appellant testified that he was with the 
said Joseph E. O’Brien on the night of July 20, 
1936, at 210 Second Street Southeast, and saw an 
automobile drive up, but did not see anything hap¬ 
pen after the car drove up, did not hear any shots 
fired, did not recognize anvbodv in the car, did 
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not see Harrv Behrle, and did not see Samuel S. 
Montgomery that night. That thereupon Assistant 
United States Attorney Goldstein announced to 
the court that he was taken by surprise by Car¬ 
penter’s testimony and was granted permission to 
cross-examine him; whereupon Mr. Goldstein asked 
Carpenter if he had not made the statements men¬ 
tioned above on December 4, 1936, and on July 27, 
1936, and appellant Carpenter denied that he had 
made those statements. 

No contention is made that the verdict of con¬ 
viction was not sustained by the evidence, or that 
appellant was not in fact guilty. Carpenter’s 
statements on December 4, 1936, and on July 27, 
1936, were proved by two or more witnesses in each 
instance. 

ASSIGNMENTS OF ERROR 

There are two main assignments of error, first, 
that the court below erred in imposing sentence 
under the Code of Laws for the District of Colum¬ 
bia rather than under the United States Code, and 
second, that the failure of one of the jurors to dis¬ 
close on voir dire examination his previous ac¬ 
quaintance with counsel for the appellant deprived 
appellant of the impartial jury to which he is en¬ 
titled under the Constitution. 

The first of these assignments of error has been 
disposed of by the opinion of this Court in the 
case of O’Brien v. United States, No. 7112, decided 
July 11,1938, and will not be discussed herein. 
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ARGUMENT 

THE FACTS SHOW THAT JUROR KAUFMAN WAS NOT 
GUILTY OF MISCONDUCT 

Mr. Kaufman, the juror whose alleged miscon¬ 
duct is here in question, took his seat in the jury 
box with the first twelve prospective jurors. He 
was never asked directly if he knew counsel for 
appellant. Exactly what took place is reflected at 
page 13 of the record. The prosecutor identified 
the case to the jurors and identified himself, his 
associate, the appellant Carpenter, and Mr. Ehr¬ 
lich. He also mentioned Mr. Burnett’s name as 
being associated with Mr. Ehrlich as counsel for 
Carpenter. So far as appears from the record Mr. 
Burnett was not then in the courtroom and did not 
enter until the process of selecting the jury was 
nearly completed. The prosecutor then announced 
that he expected to call some ten witnesses, whom 
he named and asked to stand as their names were 
called. He then named the six defendants who 
were tried for shooting Joseph E. O’Brien. lie 
then asked the jurors this question (R. 13) : 

I will ask vou whether you know anv of 
the people whose names I have called, includ¬ 
ing Carpenter, the defendant; any of the 
witnesses, or any of the people who were 
involved in the case in which the perjury is 
charged to have been committed ? 

No juror made answer to this question and the 
prosecutor then named some six other persons and 
asked if any of the jurors knew them. At this time 
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one of the other jurors stated that he knew the 
prosecutor's associate, Mr. Jackson. Mr. Ehrlich 
was the only one of defense counsel who questioned 
the jurors on voir dire. The juror who knew Mr. 
Jackson was not interrogated by defense counsel 
on that point at all and sat throughout the case. 
At no time did Mr. Ehrlich ask if any of the pros¬ 
pective jurors knew either himself or Mr. Burnett, 
either of Government counsel, or any person at all. 

After the jury had been sworn and considerable 
testimony had been taken, counsel for the appellant 
advised the court that in June 1933 Mr. Kaufman 
had testified as a witness in a municipal court case 
in which Mr. Burnett was suing a friend of Mr. 
Kaufman, and that Mr. Ehrlich had acted as 
counsel for Mr. Kaufman’s friend in that case. 

It appears from the record (R. 16) that Mr. 
Ehrlich and Mr. Burnett thought they recognized 
Mr. Kaufman at about the time the prosecutor was 
making his opening statement, but said nothing to 
the court about it until after the noon recess. Lieu¬ 
tenant Cox and Mr. Goldstein had then finished 
their testimony. After talking it over at lunch, 
Mr. Ehrlich and Mr. Burnett had refreshed their 
memory of the circumstances of their acquaint¬ 
anceship with Mr. Kaufman and informed the 
court of it. They asked the court to withdraw a 
juror and continue the case until the next day. 
The court declined to do this and offered them the 
alternatives of going on with eleven jurors or of 
selecting another juror in Mr. Kaufman’s place 
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and reading to him the testimony that far taken. 
Appellant’s counsel refused to consent to either of 
these suggestions and also refused to consent to Mr. 
Kaufman’s being asked if he were prejudiced 
against either of them. 

After conviction, at the hearing upon the motion 
for a new trial the juror Kaufman was with the 
consent of both sides sworn and examined. It does 
not appear that any mention of the matter had 
been made to him before that time. Mr. Kaufman 
testified that he did not know either Mr. Ehrlich 
or Mr. Burnett, but that he knew who they were; 
that he had an intimate friend in the bail bond 
business and that he had seen both of them at 
times in this friend's office. He was asked whether 
either of them had ever represented his friend and 
replied that it came to his memory that at one time 
one of them did; he thought it was Mr. Ehrlich. 
Upon having his recollection refreshed by the affi¬ 
davit filed by Mr. Burnett and Mr. Ehrlich, he did 
recall that case. That he did not remember that 
case when he was being examined on voir dire as 
a juror; that this was the first time he had recalled 
the case. That he did not consider that he knew 
either Mr. Burnett or Mr. Ehrlich except as he 
would know any lawyer who appeared in a case 
in court. He did not think Mr. Burnett would 
“recognize'’ him on the street (R. 27), not that 
“he did not think Attorney Burnett would speak 
to him any more,” as stated on page 3 of appel¬ 
lant’s brief. Mr. Kaufman further testified that 
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lie absolutely did not recall that Mr. Burnett had 
accused him of not telling* the truth in that case; 
that he did not think he heard the arguments at 
all; that he just answered one or two questions on 
the witness stand and then did not wait around. 
He did not remember having talked to Mr. Ehrlich 
about what his testimony was to be in that case. 
He stated that he was in no way prejudiced against 
Mr. Burnett, Mr. Ehrlich, or appellant because 
of' this case or for any other reason. 

The first affidavit of Mr. Burnett and Mr. Ehr¬ 
lich is erroneous in that it states that each juror 
was asked on voir dire specifically whether he knew 
any of counsel. This is not the fact. Mr. Burnett 

•V 

avers therein that in argument of the case in 1933 
he accused Mr. Kaufman of having committed per¬ 
jury. The affidavits also state that counsels’ fail¬ 
ure to recognize the juror more promptly was due 
to his greatly changed physical condition. 

It is upon this state of facts that the Court is 
asked to decide that Mr. Kaufman’s presence on 
the jury which convicted appellant deprived him 
of the fair and impartial jury to which he was 
entitled. 

We must draw inference from inference to reach 
such a result. We must first impute to Mr. Kauf¬ 
man a prejudice against Mr. Burnett which he de¬ 
nies. We must then impute on the strength of this 
doubtful prejudice a resulting bias against appel¬ 
lant who was represented not only by Mr. Burnett 
but also by Mr. Ehrlich, for whom by the same rea- 
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soiling Mr. Kaufman should have had a favorable 
bias. By such tenuous reasoning we must conclude 
that Carpenter was deprived of a fair trial and un¬ 
justly convicted. 

Counsel in his brief (page 4) does not correctly 
quote the record when he says that Mr. Kaufman 
would speak to Mr. Ehrlich and that he did not be¬ 
lieve Mr. Burnett would speak to him. Mr. Kauf¬ 
man said (R. 27) that Mr. Ehrlich would possibly 
speak to him in passing and that he did not think 
Mr. Burnett would recognize him. Nor does the 
record (R. 13) disclose that juror Coleman had an 
acquaintanceship of the same nature and extent 
with associate counsel for the Government that 
Kaufman had with defense counsel as stated at 
page five of appellant’s brief. 

It is the contention of the Government that the 
failure of Mr. Kaufman to mention the fact that he 
knew Mr. Burnett and Mr. Ehrlich during his ex¬ 
amination on voir dire certainly was not deceit and 
a reading of the transcript will disclose that Mr. 
Kaufman obviously did not have any prejudice or 
bias. He was never asked the question whether he 
knew counsel on either side. The prosecutors 
mention of the names of counsel is separated from 
his naming the witnesses as shown by the record 
(R. 13). It is entirely a fair assumption that any 
one of the jurors might have believed that the pros¬ 
ecutor’s question as to his acquaintanceship with 
“any of the people whose names I have called” was 
limited to those whom he asked to stand “as I call 
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vour names. ” Defense counsel asked not a single 

» *-' 

question touching upon the jurors’ acquaintance¬ 
ship with themselves or with counsel for the Gov¬ 
ernment. They did not even bring the possible ac¬ 
quaintanceship to the attention of the court when 
they first thought they might know the juror. 

We submit that the law requires counsel to ques¬ 
tion a juror at least generally along a particular line 
before he can complain that the juror failed to dis¬ 
close some fact it is fancied may have prejudiced 
his case. If he fails to ask him whether he is known 
by witnesses or counsel on either side he consents 
to the assumption that such acquaintanceship, if 
there be one. will not prejudice the juror in decid¬ 
ing the case. In Jeffries v. Randall, 14 Mass. 205, 
an action involving real estate, one of the jurors 
was interested in a similar question which fact 
would have disqualified him for cause. Defend¬ 
ants failed to inquire of the juror on voir dire if he 
was so interested and the court held that this fail¬ 
ure acted as a waiver of the disqualification. In 
the case of People v. Cosmo, 205 N. Y. 91, 98 N. E. 
408, 39 L. R. A. (N. S.) 967, a conviction for first 
degree murder was sustained and the court said 
this regarding the disqualification of one of the 
jurors: 

It is not claimed that the juror Barnes 
was not fair or impartial; and, for aught we 
know, he may have been a much better 
juror than some others whose property 
qualifications are not questioned. The mat- 
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ter was one which w*as open to investigation 
when Barnes was called; and the defend¬ 
ant's failure to interpose a challenge must 
be deemed a waiver of the objection which 
might have been taken. * * * “There- 

fore, in order to make an objection to a 
juror available after verdict, the objecting 
party must prove that it was unknown to 
him, and that it would not have been dis¬ 
closed to him by a proper inquiry before the 
jury teas sworn/' 1 Thomp. Trials, Sec. 
114. [Italics supplied.] 

In the case of Hoffman v. Southern Pacific Co., 
101 Cal. Ap. 218, 281 Pac. 681, a like question arose. 
This case was an action for damages against the 
railroad company. At pages 231 and 232 the court 
said : 

After the jury had been impaneled and 
during the process of the trial the defend¬ 
ants moved the court to discharge one juror 
by the name of Mary Hayes on the sole 
ground that she was the aunt of a clerk who 
was employed in the office of one of the at¬ 
torneys for plaintiff. This juror was quali¬ 
fied on the voir dire. There is no abuse of 
discretion on the part of the court in refus¬ 
ing to discharge a juror in the midst of a 
trial when no prejudice is shown on the part 
of the juror. It cannot be presumed as a 
matter of law that a juror is biased and 
prejudiced in favor of a plaintiff merely be¬ 
cause her niece is employed in the office of 
the litigant’s counsel. 
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In the opinion in State v. Shoemaker, 183 S. W. 
322, 324, a homicide case decided by the Supreme 
Court of Missouri in 1916, appears the following 
language: 

The fact that one of the jurors was well 
acquainted with the prosecuting attorney 
and his assistants, and had been a witness 
for the state in another case, does not con¬ 
stitute grounds for a challenge for cause. 
This juror upon his voir dire examination 
had qualified by answering that he would 
trv the case fairlv according to the law and 
i the evidence. This was all that was re¬ 
quired. * * * if timely objection had 
been made to this juror, as was not done, 
and an exception had been saved to an ad¬ 
verse ruling by the trial court, it would not 
have been error in the face of the juror’s 
fitness in all the requisites necessary to au¬ 
thorize him to sit in the case. This com¬ 
plaint appears first in the motion for a new 
trial. This is too late. 

And in Goodall v. State, 39 Tex. Or. Rep. 529, 
47 S. W. 359, a conviction of murder was affirmed, 
the court having this to say regarding a juror’s 
qualifications: 

Nor is there any error apparent in the ac¬ 
tion of the court with reference to the juror 
McCurdy. He was shown to be a qualified 
juror, and the fact that counsel for the de¬ 
fendant may have been involved in litigation 
against him was not sufficient ground for 
challenge. 
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We have examined the cases cited by appellant 
under point “C” at page five of his brief as author¬ 
ity for the proposition that actual bias need not be 
shown, but that bias is assumed to exist by reason 
of the misconduct of a juror in remaining silent 
when he should have answered. In all but one of 
the cases cited the juror had expressed an opinion 
as to the guilt of the defendant or had expressed 
an opinion as to the rights of the parties, and on 
voir dire examination when asked if he knew of any 
reason why he could not serve impartially had 
failed to mention this fact. Indeed, in many of 
the cases the juror denied that he had made any 
statements respecting the guilt of the accused. It 
is obvious that by the very nature of the disquali¬ 
fication in these cases a bias was shown, and not 
assumed to exist. In the case of United States v. 
Angney, 6 Mackey 66, the juror was over 65 years 
old and the court held that he must have known it 
and falsified his age when he was selected on the 
panel. 

The case of Pearcy v. Michigan Mutual Life Ins. 
Co., Ill Ind. 59, cited by appellant involved a suit 
for recovery on a policy of life insurance and the 
jurors were asked if any of them held a life insur¬ 
ance policy in that company. The juror involved 
denied that he did, but the fact was that he had 
taken out a policy on his own life in the company 
in favor of his wife. The court held this to be a 
failure to reveal facts which should have been 
disclosed. 
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In the case of Shulinsky v. Boston <£• Maine R. R., 
83 N. H. 86, the juror denied that he had had busi¬ 
ness relations with or was a debtor or creditor of 
plaintiff. The fact was that he had endorsed a 
number of notes for the plaintiff and that at the 
time of trial one of these notes in the amount of 
$200 was unpaid. Furthermore, the plaintiff him¬ 
self had given false information to defense counsel 
concerning the matter outside the courtroom. 

Appellant's complaint is not that Mr. Kaufman 
was prejudiced against him. Indeed he admits no 
showing has been made that would have justified a 
challenge for cause. If appellant had exhausted 
his peremptory challenges before Mr. Kaufman 
took his seat in the jury box, he might well have had 
to accept him even though all the facts now known 
were disclosed on voir dire examination. Appel¬ 
lant's contention is simply that had he known of 
Mr. Kaufman’s acquaintance with his own counsel 
he might have challenged him peremptorily for fear 
he might be prejudiced against him. 

The Government’s position is two-fold. Firstly, 
Mr. Kaufman’s failure to disclose his acquaint¬ 
anceship with counsel was not wilful or deceitful, 
and was due as much to the negligence of counsel as 
to any fault of his own. 

Secondly, this acquaintanceship could not have 
been in any way prejudicial to appellant. The rec¬ 
ord shows that Mr. Kaufman did not even remember 
the case tried in 1933 until after verdict in this case. 
Under the circumstances, indeed, at the time the in- 


cident was called to the attention of the court it 
would seem that the Government might more rea¬ 
sonably complain of possible prejudice on the part 
of Mr. Kaufman than could the appellant. 
Friendship with counsel is not enough to warrant a 
challenge for cause. In the case of State v. Boyce, 
24 Wash. 514, 64 Pac. 719, a juror in a first degree 
murder case stated on voir dire that for the past 
five years the prosecuting attorney had been a cus¬ 
tomer of his grocery store and that he had talked 
with him on business. The court held “* * * it 
certainly cannot be the law that a juror is disquali¬ 
fied because he happens to have a good opinion of 
an attorney, either with reference to his ability as 
a lawyer or his reputation for paying his debts 
promptly.’' 

CONCLUSION 

It is respectfully submitted that the facts in this 
case do not warrant the conclusion that appellant 
was deprived of any right to which he was entitled 
and the judgment of the lower court should be 
affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 

Roger Robb, 

Special Assistant to the 

United States Attorney, 

Attorneys for Appellee. 
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